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1. ‘wether the trial Court committed reversibie 
error in refusing to grant appellant's motion for mistrial 
when he learned one of the jurors had been the victim of a 


burglary while appellant’s trial for second degree burglary 


was in progress, and cormunicated his experience to the 


remaining jurors. 
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Circuit. 


JURISDICTIONAL STATEMENT . 
REFERENCE TO RULINGS ..- .- 
STATEMENT OF TH: CASE. . 
ARGUMENT : 


The Trial Court Committed Reversible 
Error In Refusing To Grant Appellant's 
Motion For ilistrial When He Learned One 
Of The Jurors Had Been The Victim Of A 
Burglary “hile Appellant's Trial For 
Second Degree Burglary “las In Progress, 
And Communicated His Experience To The 
Remaining Jurors. 


CONCLUSION . .- - 2 6 « © 


(iil) 


TABLE OF CASES 


Jackson v. United States, 129 U.S. App. Dic. 
392, 395 F.2d 615 (1968) . . . « + - 

Norwood v. State, 120 Tex. Crim. 510, 
48 §.%7.2d 276 (1932) Sem ch Bees a 


4 
i 
| 
| 
° 
' 
| 


pagh v. State, 376 S.W.2@ 760 (964)... 


United States v. teCorkle, 248 F.2d 1 | 
(3rd Cir.) cert. denied, 355 U.S. 873 
CSL: SS ee ee ee ee ee 


UNITED STATES COURT OF APPE/.LS 
For the District of Columbia Circuit 


— LT 


No. 23,966 
SS 
UNITED STATES OF A'‘ERICA 
Appellee 
v. 
EARL L. MORGAN 
Appellant 


a 


BRIEF FOR APPELLANT 


—— nn 


JURISDICTIONAL STATEMENT 
This is an appeal from a judgment of the United 
States District Court for the District of Columbia, entered on 


January 20, 1970, rendered upon a jury verdict convicting 


Appellant of Second Degree Burglary, (TR of Pleadings 14). 


The judgment of conviction being a final order of the United 
States District Court for the District of Columbia, this 
Court has jurisdiction under the provisions of 28 U.S. Code 
§1291 and 1294. Notice of appeal was filed by appellant 


on January 22, 1970. 


REFERENCE TO RULINGS 
The ruling of the trial Court to which appellant 


has taken objection is with respect to the Court's denial of 


| 
appellant's motion for mistrial (TR 175-178). 


STATEMENT OF THI CASE 


Earl L. tiorgan, appellant, was charged with 


Second Degree Burglary and Grand Larceny allegedly cormitted 


on Iiarch 11, 1969. 

The trial of the case started on Monday, December l, 
1969, before a jury and one alternate ales 5:03 p.m. of 
that day all evidence was introduced anc Maine arguments 
of counsel were made (TR 1, 171). 

On the following morning, Becetees 2, 1969, before 
charging the jury, the court, at the bench, advised counsel 
that Juror Number 10, Harold Boyd, had been the victim of 
a burglary the previous night (TR 175). : 


At this point, counsel for appellant (also appoint- 


ed trial counsel) while not objecting did) indicate concern 
that the other jurors had been told (TR 175). The court 
thereupon had Mr. Boyd come to the bench and conducted an 
examination (TR 175-176). 

In response to the court's question, Mr. Boyd 
stated that he had discussec the matter of the burglary of 
his apartment with the other jurors (TR 176) . He indicated 
that he had told either some or all the jurors that the 
reason he was late was because his apartment was broken 


into (TR 176). 


Counsel for the appellant itorgan moved for a 


mistrial on the ground that the events disclosed by juror 


Boyd to the other jurors might be prejudicial to the 
appellant (TR 176-177). An independent voir dire of the jury 
members was rejected by the court (and concurred in by 
counsel for appellant) (TR 178), the alternate juror seatec, 
the motions for mistrial denied (TR 178), ane the trial 


continued, 


ARGUMENT 


The Trial Court Committed Reversible 
Error In Refusing To Grant Appellant's 
Motion For Mistrial When He Learned One 
Of The Jurors Had Been The Victim Of A 
Burglary While Appellant's Trial For 
Second Degree Burglary Was In Progress, 
And Communicated His Experience To The 
Remaining Jurors. 


Following the presentation of evidence by both 
| 


| 
sides and closing arguments by counsel, the court adjourned 
| 
proceedings at 5:03 p.m. on December l, 1969. The next morn- 


ing prior to the court instructing the jury, the court was 
| 
advised that one of the jurors had been the victim of a 


burglary, the same crime for which appellant was standing 
trial. (TR 175-176) The court was further advised that the 
juror had communicated his unfortunate experience to other 


jurors. (TR 176-177). With these facts before him, the 


court overruled appellant's motion for a mistrial. (TR 177) 


We think the court erred. | 
Preliminarily, we note that the court chose not 


to conduct a voir dire of the panel, and that counsel con- 
curred in the court's course: of action (TR 177). This, in 

| 
our view, does not foreclose the argument'we make here. The 


motion for a mistrial having been denied by the court, counsel 


was required to make a choice: voir dire the jury and 


possibly ‘compound the prejudice already presented if the trial 
were to continue, or take the position’ that once a juror is 
victinized Guring a criminal trial under circumstances 
similar to the complainant in the case on trial and communi- 
cates his experience to other jurors, the panel is per se 
infected and should be Pn = 

The Sixth Amendment guarantees the accused in a 
eriminal trial the right to an impartial jury. When the 
impartiality of a panel is questioned, at least two courses 
of action are available to the trial court. First the court 
may examine each juror and seek to cetermine, to the extent 


possible, what, if any, prejudice has infected the panel and, 


if prejucice is present, discharge the panel or try to neu- 


tralize the prejudice with an appropriate instruction. Second, 


he may discharge tho jury without more. When the stakes are 
high, as they are in any serious felony trial, and the likeli- 
hood and degree of prejudice are great, the latter course, 

we submit, is required. Indeed, this is precisely what this 
Court held in Jackson v. United States, 129 U.S. App. D.C. 


2/ 
392, 395 F.2d 615 (1968). 


il/ We note that the court appreciated counsel's dilemma and 
mentioned it during the bench conference on the motion for 
a mistrial {TR 177). 


See also United States v. licCorkle, 248 F.2d 1 (3rd Cir.), 
cert. denied, 355 U.S. 873 (1957) relied on by this Court 
in Jackson. 


In Jackson, this Court reversed convictions of 


first degree murder and assault with intent to kill when a 
| 


post trial proceeding revealed that there was substantial 


evidence to indicate that one of the jurors had been involved 


in a love triangle and had been in a position similar to the 
| 


one which the wife's paramour found himself in Jackson's 
case. The wife's paramour was the victim of Jackson's assault 
| 


in the assault count, while Jackson's wife (or former wife) 
was the deceased in the murder count. The Court observed 
| 


| 
(125 U.S. App. D.C. at 395, 395 F.2d at 618): 
| 
Problems abounfi in any attempt 

to analyze the subconscious impulses 
that Kemper [the juror] may or may not 
have had toward appellant Jackson as a 
result of his experience. It is enough 
to say we think the facts give rise to 
a presumption that Kerper lacked the 
impartiality required of jurors by the 
Sixth Amendment anc that Jackson was 
prejudiced thereby. Once such a presump- 
tion arises, as we noted in Ryan v. United 
States, 89 U.S. App. D.C. 328, 330, 191 
F.2d 779, 781 (1951), cert. denied sub nom. 
Duncan v. United States, 342 U.S. 928, 72 
S. Ct. 779, 96 L.Ed. 691 (1952), a judge's 
conclusion that a juror's impartiality has 
been affected "may not rest entirely upon 
the testimony of jurors * |* * because that 
alone is too uncertain a basis for resolv- 
ing the issue of prejudice.“ Here, the 
only evidence supporting a conclusion that 
an affair took place was Kemper's own denial. 
If indeed such an affair took place, it is 

| 


difficult to say that Jackson was 

not prejudiced. ‘Ie conclude that 
Kerper's presence on the jury which con- 
victed appellant had such a strong 
tendency to deny him a fair trial by 
twelve impartial jurors as guaranteed 
by the Sixth Amendment that we are 
constrained to order a new trial. 


‘We turn now to the facts of appellant's case. To 
be sure, the juror who suffered the same experience the com- 
plainant suffered was excused from service anc did not partici- 


pate in deliberations. This, we acknowledge, moves appellant's 


case one step from Jackson. But while excusing the juror 


in question may lessen the degree of prejudice which may be 
injected into the jury's deliberations, it does not foreclose 
the possibility where, as was the case here, the juror comnuni- 
cateC his experience to other jurors. While we have found 
no cases cirectly in point in this jurisdiction, we have 
found two cases outside this jurisdiction which we submit are 
persuasive. 

| In Norwood v. State, 120 Tex. Crim. 510, 48 S.W.2d 
276 (1932)! the defendant was charged with and convicted of 
rape. After the complainant and several other witnesses had 
testified, the officer in charge of the jury took them to a 
movie. The court described the movie (48 S.'!.2d at 277): 


“Phe picture dealt with sexual relations between a married 


man and a woran other than his wife. It disclosed the 
Giscovery by the wife of her husband anc his companion in 


shame in a compromising position. Upon learning of her 
| 


husband's infidelity, the wife embarked upon a course of un- 


conventional conduct. Disaster was averted anc the parties 
| 
became reconciled. The moral was that illicit sexual relations 


| 
destroy the home, which is the foundation of society." In 


reversing the defendant's conviction, the court said (48 S.¥. 


| 
2d at 277-278): 
The practice of allowing jurors im- 
paneled in important criminal cases 
to attend public entertainments or 
services should not ordinarily be 


permitted. [citations]. 


Me are unwilling to speculate as 
to the effect the picture|show had on 
the jury. The issue of guilt was closely 
contested. Disclaiming any intention to 
hold that in every case in which it is 
shown that the jury have been permitted 
to attend a public entertainment a rever- 
sal should follow, the opinion is expressed 
that under the facts presented by the record 
the presumption of injury was not rebutted. 


The jury in appellant's case, | like the jury in 
| 
Norwood, was exposed to an experience which had the tendency 
to inflame it against the accused. Sionificantly, the jury 


in appellant's case was exposed more directly than the jury in 


Norwood. If a movie which is obviously fictional and about 


= sh0n— 
characters with whom the jurors had no contact is sufficient 
to infect the panel requiring reversal, then a communication 


by one of their own should likewise be sufficient. But we 


do not rely on Norwood alone. We also rely on Pugh v. State, 


376 S.1.2d 760 (1964). 

In Pugh v. State, 375 S.W.2a 760, 761 (1964) the 
Texas Court of Cririnal Appeals reversed a conviction of 
Grunk driving holding it improper to have failed to discharge 
the panel when on voir dire the panel was asked "whether the 
fact that the defendant was charged with driving an automobile 
on a public highway in Smith County while intoxicated would or 
might cause them to be prejudiced against the defendant and 
his defense" and a member of the panel in the presence of 
others stated: ‘I don't know whether this would prejudice me 
or not, but I have just returned from Arlington, Texas, where 
I buried the best friend I had in the yorle last Saturday; he 
was the victim of a drunk driver." 

We think appellant's case is stronger than Pugh. 
Appellant was charged with two felonies, second degree 
burglary and grand larceny, both carrying substantial penal- 
ties. The stakes in his case were high. On the other hand, 


3/ 
Pugh was charged only with drunk driving. The greater the 
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3/ Pugh was sentenced to 3 days in jail and a fine of 
$50.00. 
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